I. INTRODUCTION
For almost two decades now, remote retailers have avoided the collection of state sales tax from otherwise taxable transactions merely because they have no physical presence within a particular state. With rapid technological advances, the United States is now experiencing a substantial increase in consumer use of the Internet as a commercial medium, 1 making physical presence even less necessary for conducting retail business. Thus, many states have encountered an overwhelming decrease in sales tax revenue.
2 Additionally, the increased use of the Internet for retail transactions has caused a rift between retailers operating online and those with physical locations (so-called "brick-and-mortar" retailers) because of the unfair advantage that online retailers possess concerning the collection and remittance of state sales tax.
States' hopes to require remote retailers to collect sales tax were dashed by the Supreme Court's decision in Quill Corp. v. North Dakota. 3 The Main Street Fairness Act, while leaving state implementation wholly voluntary, would have provided the potential for significant revenue benefits to participating states but would also have demanded compliance with certain tax-related standards set by the SSUTA Governing Board. Because of these demands, the Act, if it had been passed, would likely have been subject to challenges under the delegation doctrine. Removing congressional delegation to the Governing Board and establishing concrete provisions using Congress' own legislative power could substantially avoid these challenges. With the induction of the 113th Congress, the Marketplace Fairness Act of 2013 has taken the forefront in proposed Internet sale tax legislation. 13 The provisions of the Marketplace Fairness Act, although presumably unwittingly, 14 have significantly reduced the potential for delegation challenges. However, whether the Marketplace Fairness Act will be enacted is yet to be determined. 15 Therefore, future Internet sales tax legislation proposals, including a reintroduction of the Main Street Fairness Act during the 113th Congress, should be structured in 11 Id. § 4(a)(1 Oct. 6, 2011) , http://www.streamlinedsalestax.org/uploads/downloads/Rules/Governing %20Board%20Rules%20%20as%20amended%2010_6_11.pdf. 13 See Marketplace Fairness Act of 2013, S. 743, 113th Cong.
14 The Marketplace Fairness Act was first introduced in 2011, during the 112th Congress, alongside the Main Street Fairness Act. See Marketplace Fairness Act, S. 1832 , 112th Cong. (2011 . At the induction of the 113th Congress, the Marketplace Fairness Act was reintroduced with nearly the same provisions. Compare Marketplace Fairness Act of 2013, S. 743, 113th Cong., with Marketplace Fairness Act, S. 1482 S. , 112th Cong. (2011 . Therefore, it is unlikely that the differences between the Main Street Fairness Act and the current Marketplace Fairness Act are due to recognition of, and attempts to avoid, potential delegation doctrine challenges. such a way that avoids the potential for challenges under the delegation doctrine.
Part II of this Note discusses the progression toward permissible Internet sales taxation, from Quill Corp. to recently proposed legislation. Part III examines potential delegation challenges that could have been made under the Main Street Fairness Act, which would likely have spurred extensive, costly, and unnecessary litigation. Part IV proposes revisions to Internet sales tax legislation that will aid in avoiding, or at the very least reducing, such unnecessary litigation. Finally, Part V concludes this Note.
II. THE ROAD TO CONGRESSIONALLY APPROVED INTERNET SALES TAXATION
A. Quill Corp. v. North Dakota
The Supreme Court's most recent decision regarding the collection of state sales tax from remote retailers is Quill Corp. v. North Dakota. 16 In this case, the Court was concerned with a mail-order company that solicited its business through catalogs, advertisements, and telephone calls.
17 North Dakota law required that any retailer, whether physically present or engaging in systematic solicitation of a consumer market in the state, collect sales tax from the consumer and provide it to the state. 18 Since Quill Corp. received a portion of its profits from sales and advertising directed at North Dakota consumers, the state filed an action to require Quill Corp.'s payment of the sales tax that should have been collected.
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Although a state must establish minimum contacts and the existence of a substantial nexus, under the Due Process Clause and Commerce Clause respectively, to constitutionally compel the collection of state sales tax, the crux of the Supreme Court's decision is based upon the differentiation between these two concepts. 20 The "minimum contacts" test is intended, inter alia, to provide notice and fair warning, under the Due Process Clause, to out-of-state defendants that they are subject to suit in the forum state. It is established by simply finding a corporation's presence in the taxing state. 21 Alternatively, in order to avoid implicating the dormant Commerce Clause, the taxing state must also establish a corporation's physical presence to determine the existence of a substantial nexus. Unless the taxing state can establish physical presence, it may not disrupt the structure of the national economy or impose burdens on interstate commerce. 22 In emphasizing the difference between these two tests, the Although these legislative attempts seem to meet the substantial nexus requirements, they have not been successfully implemented. A primary concern and threat is the removal of in-state sales affiliates by Internet retailers, effectively destroying the substantial nexus previously established with the taxing state.
38 Internet retailers are making such threats because they contend that the collection of sales tax from all states with such legislation would impose a burden on them that is highly dissimilar from the collection of sales tax by brick-and-mortar retailers, a difference that places them at a competitive disadvantage.
Streamlined Sales and Use Tax Agreement
The Streamlined Sales Tax Project is an organization whose principle purpose is to simplify state sales and use taxes. In November 2002, it adopted the Streamlined Sales and Use Tax Agreement. 39 The purpose of the SSUTA is "to simplify and modernize sales and use tax administration . . . in order to substantially reduce the burden of tax compliance." 40 SSUTA, supra note 11, § 102 (areas of aspired improvement include state level administration of sales and use tax collections, uniformity in state and local tax bases, uniformity of major tax base definitions, creation of a central electronic registration system, simplification of state and local tax rates, Although the SSUTA alone will not resolve all of the problems with remote sales taxation, as established in Quill Corp., it does signal to Congress that the burden of a multi-state sales tax collection should no longer be seen as a substantial burden on remote retailers. 41 The creation of the SSUTA was derived from a joint endeavor by forty-four states and the District of Columbia; however, only twenty-four of these states have passed legislation conforming with the agreement. 42 Currently, only twenty-one of those states have been registered with full member status. 
Proposed Congressional Action
With increased state action, both in enacting affiliate-based Internet sales tax legislation 44 and the effort of several states in attempting to put the SSUTA into broad force, Congress seems to be receiving the hint that the lack of Internet sales taxation is a serious concern. Recently, there have been several proposed bills that act upon Congress' power to overrule the decision in Quill Corp. and permit states to require the collection of sales tax by remote retailers. The most prominent of these proposed bills have uniform sourcing rules for all taxable transaction, simplified administration of exemptions, simplified tax returns, simplification of tax remittances, and protection of consumer privacy). 41 See Nat'l Bella Hess, Inc. v. Dept. of Revenue of State of Ill., 386 U.S. 753, 759-60 (1967) for a description of the Supreme Court's concern for burdening remote retailers ("For if Illinois can impose such burdens, so can every other State, and so, indeed, can every municipality, every school district, and every other political subdivision throughout the Nation with power to impose sales and use taxes. The many variations in rates of tax, in allowable exemptions, and in administrative and record-keeping requirements could entangle [a company's] 
a. Main Street Fairness Act
During the 112th Congress, the most prominent Internet sales tax bill was the Main Street Fairness Act, which was introduced by Senator Dick Durbin in July 2011. 47 The Act was essentially built upon the premise that " [s] tates that voluntarily and adequately simplify their tax systems should be authorized to correct the present inequities in taxation through requiring sellers to collect taxes on sales of goods or services delivered in-state, without regard to the location of the seller."
48 However, authorization to enforce the collection of sales tax by remote retailers was granted only to full member states of the SSUTA 49 that remained in compliance with the SSUTA tax simplification requirements. 50 To aid with the administration and operation of the SSUTA, the Streamlined Sales Tax Governing Board, Inc. was created.
51 Under the Main Street Fairness Act, significant authority was delegated to the Governing Board. Such authority includes: the ability to more fully define the minimum tax simplification requirements of the Main Street Fairness Act; 52 the authority to determine whether a state is compliant with these tax simplification requirements, and, therefore, 55 However, the Marketplace Fairness Act differs from the Main Street Fairness Act in two critical areas: (1) granting state authorization to collect remote sales taxes and (2) defining a small seller exception.
First, the Marketplace Fairness Act of 2013 does not require an interested state to be a full member state of the SSUTA.
56 While the Act does allow a grant of authorization to a full member state of the SSUTA, it also provides an alternative method of obtaining authorization, which requires the non-member state to adopt and implement the minimum simplification requirements listed in the Act.
57 Second, the Act avoids delegation of the power to define and implement the "small seller exception."
58 The Act concretely defines the "small seller exception" outright, instead of passing on that duty to a committee or the SSUTA Governing Board. 54 See id. § § 6(a)(13)(C)(i)(I) (in reference to " [a] provision requiring that the minimum compensation required of a Member State. . ." to give to a seller for expenses in administering sales use tax for that state, such compensation may be " [a] djusted in relation to changes in the size of the small business exemption adopted by the Governing Board." (emphasis added)), 6(a) (16) 
III. POTENTIAL DELEGATION DOCTRINE CHALLENGES TO THE MAIN STREET FAIRNESS ACT
As established, Congress has the power to regulate and permit Internet sales taxation through the Commerce Clause. This is because requiring retailers with no physical presence in a state to collect sales tax would impose a burden on interstate commerce and implicate the dormant Commerce Clause. Thus, in acting upon the current dilemma in Internet sales taxation, Congress has the option to either broadly authorize the implementation of state legislation requiring remote retailers to collect sales tax or to grant such authority while imposing limitations in order to maintain stability and uniformity. In order to avoid any potential burdens on interstate commerce, it is in the best interest of Congress to impose limitations on, or requirements for, the appropriate implementation of state Internet sales tax legislation. This limiting approach was the apparent objective of the proposed Main Street Fairness Act. As discussed, the grant of taxing authority under the Main Street Fairness Act was intimately tied to a state's acceptance of, and compliance with, the SSUTA, as well as submission to the SSUTA Governing Board. 60 However, because the Governing Board is a private entity, 61 Congress' delegation of substantial power to the Governing Board would likely have raised questions regarding the appropriateness of such delegation under the delegation doctrine and whether the standards given to the Governing Board for guidance provided the necessary protections to prevent abuse and a lack of impartiality.
Under the delegation doctrine, Congress has a limited ability to delegate its legislative power to another governmental branch or other entity. 62 Although the delegation doctrine seems to place strict limitations on Congress, the Supreme Court has rarely upheld a challenge to a congressional delegation, particularly in instances where Congress delegates the power to fill in the details of an act. 63 The Court has emphasized the need for such delegation stating that, "in our increasingly complex society, replete with ever changing and more technical problems, Congress simply cannot do its job absent an ability to delegate power under broad general directives." 64 Therefore, the Court has generally rejected challenges to Congress' delegation to other branches of the federal government.
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While the majority of the Supreme Court cases dealing with congressional delegation concern delegation to the other branches of government, particularly the executive branch, there have also been cases discussing Congress' delegation to private entities. 66 For example, in Carter v. Carter Coal Co., 298 U.S. 238 (1936) , the Court did not find fault with the delegation because it was to a private entity, but because the act in issue "delegated to private entities whose interests were adverse to the interests of those regulated, thereby denying the latter due process." S. DOC. NO. 108-17, at 89 (2004 Congress decides to delegate authority to a private entity, it should recognize that such delegation is likely subject to challenges by those regulated.
The Main Street Fairness Act, as conceived, was likely to be subject to serious delegation doctrine challenges regarding Congress' delegation of authority to the SSUTA Governing Board. The first challenge was likely to concern Congress' delegation to the Governing Board to "fill in the details" of certain provisions in the Act. 71 In particular, there is significant concern regarding the determination of the "small seller exception." The Main Street Fairness Act referenced and necessitated the requirement that the SSUTA have an established small seller exception; 72 however, this exception was not defined within the Act itself. Congress delegated the definitional parameters of what constitutes a "small seller" entirely within the discretion of the SSUTA. 73 Under the SSUTA, one will find that the small seller exception is no more defined than in the Main Street Fairness Act. 74 The SSUTA simply leaves all discretion and authority to define the exception with the SSUTA Governing Board. 75 Moreover, the SSUTA requires the Governing Board to review the small seller exception every two years and permits adjustments to the definition annually with ninety days notice. 76 Whether and how frequently such adjustments are made will certainly disturb remote retailers that are dissatisfied with Congress' broad delegation to a private entity. Depending on how close a retailer is to the 71 Id. at 79 (providing a more full description and analysis of the delegation concept of "filling up the details"). 72 See Main Street Fairness Act, S. 1452, 112th Cong., § § 4(a)(1), 6(a) (16) (2011). 73 See supra note 54 and accompanying text.
74 SSUTA, supra note 11, § 610 (providing criteria for consideration in determining which small sellers qualify for an exemption and provides standards for annual review of such determinations, but does not actually define what constitutes a "small seller"). Although some proponents of the Main Street Fairness Act believe that SSUTA § 609 provides the definition of a "small seller exception," § 609 is concerned only with the obligation of a Member State to compensate "small remote sellers" for the costs incurred from compliance with the SSUTA. Section 609 defines the term "small remote seller," but clearly states that such definition is " [f] or purposes of this section." Id. § 609 (emphasis added). Therefore, the definition provided in § 609 does not apply to the "small seller exception" established under § 610. 75 Id. § 610(A). 76 Id. § 610(F).
sales volume threshold satisfying the small seller exception, that retailer's responsibility to collect and remit sales tax on remote sales could shift from one year to the next. This would cause significant burdens regarding employment of necessary staff, as well as the acquirement and utilization of tax compliance software. Moreover, it is unlikely that the decisions of the Governing Board to adjust the small seller exception would involve opportunities for public comment, since private entities are not required to adhere to the Administrative Procedure Act. Additionally, although the Governing Board is representative of all Member States, any alterations to the SSUTA, such as defining the small seller exception, are made by a majority vote of the Governing Board, not a unanimous one. 77 This voting structure, without community involvement, raises concern for lack of impartiality by the majority and fairness to the minority states and remote retailers.
Another potential challenge to Congress' delegation of power to the SSUTA Governing Board would have involved the standards provided by Congress to guide the Board's decisions. The delegation doctrine requires that, when Congress decides to delegate its legislative power, it must provide "intelligible standards" to guide the entity and construct a framework from which the delegated entity can successfully perform its legislative tasks. 78 These standards
insure[] that the fundamental policy decisions in our society will be made not by an appointed official but by the body immediately responsible to the people, [and] prevent[] judicial review from becoming merely an exercise at large by providing the courts with some measure against which to judge the official action that has been challenged. intelligible standards is not exhaustive and, therefore, any intelligible standard not yet upheld by the Supreme Court is likely to be subject to challenge by those affected by Congress' delegation. The Main Stream Fairness Act would likely have been subject to challenges for lack of intelligible standards in two areas: the definition of the "small seller exception" and delegation to the SSUTA Governing Board to determine compliance.
Regarding the "small seller exception," congressional guidance on how to develop standards is almost entirely absent. While the guidelines and considerations provided in the SSUTA for establishing a definition of a "small seller" are reasonably well organized and clearly stated, the Main Street Fairness Act itself provided virtually no standards, intelligible or otherwise, for Congress' delegation. It may be that Congress was choosing to simply adopt the guidelines provided in the SSUTA. However, since those guidelines could very easily change at the will of the Governing Board, one can clearly see how a lack of congressional oversight could have been a potential subject of challenge brought by those affected by the Main Street Fairness Act.
Congress' delegation of authority to the SSUTA Governing Board to review and determine whether a Member State of the SSUTA meets the required, minimum tax simplification standards, and, therefore, whether a particular state was able to tax under the Main Street Fairness Act, would also likely have been subject to challenges for lack of intelligible standards. The Act merely states:
The authorization [to require remote sellers to collect and remit sales and use taxes] shall be granted once . . . [e]ach Member State has met the requirements to provide and maintain the databases for sales and use taxes and the taxability matrix described in the Agreement, pursuant to requirements of the Governing Board.
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Unlike the definition of the "small seller exception," the SSUTA describes in immense detail the requirements that each state must accept in order to participate in the Agreement. 82 With the ability to adjust and amend these requirements, the SSUTA Governing Board remained without intelligible 81 Main Street Fairness Act, S. 1452, 112th Cong., § 4(a)(2)(C) (2011).
82 See SSUTA, supra note 11, § § 301-34. standards given by Congress under the Main Street Fairness Act. The lack of such standards, once again, would have availed the Main Street Fairness Act to delegation challenges that simplification requirements are subject solely to the will of the majority of the Governing Board.
V. PROPOSED SOLUTION TO LIMIT DELEGATION CHALLENGES TO FUTURE INTERNET SALES TAX LEGISLATION
While it is likely that the Main Street Fairness Act would have withstood the potential challenges discussed above, the focus of this Note is not on whether these claims would have been successful, but to promote cognizance of the likelihood of such challenges actually being brought and the financial and efficiency burdens of unnecessary litigation that can be easily avoided in future Internet sales tax legislation, including a reintroduction of the Act during the 113th Congress, with a little legwork by Congress. Although the Main Street Fairness Act would have had a positive effect on the growing concern of Internet sales taxation, it failed to propose the most beneficent and logical solution. Congress' authority to overrule Quill Corp. does not necessarily require the implication of the states' right to manage their own sales tax systems. Moreover, this authority does not require Congress to delegate its legislative authority to a private entity. Congress is capable of placing direct requirements and limitations, clearly stated within the act itself, on the authorization of states' collection of remote sales tax.
In order to prevent extensive, unnecessary, and burdensome litigation surrounding potential delegation challenges to Internet sales tax legislation, Congress must eliminate the absolute reliance on SSUTA membership and its excessive dependence on the SSUTA Governing Board. The Marketplace Fairness Act of 2013 leads Congress in the right direction by giving states an option between membership with the SSUTA and compliance with a minimum set of requirements for reorganization of the state's sales tax structure. 83 While state membership with the SSUTA should still authorize the use of a remote sales tax system, eliminating strict SSUTA membership would force Congress to regulate Internet sales 83 Marketplace Fairness Act of 2013, S. 743, 113th Cong., § 2(a), (b) (2013). taxation utilizing its own power and authority to regulate interstate commerce.
Returning to the concept of the "small seller exception," which was left completely undefined under both the Main Street Fairness Act and the SSUTA, Congress should establish a clear and concise definition for the "small seller exception." Once again, the ability and reasonableness of including such a provision is apparent in the Marketplace Fairness Act of 2013. 84 The 85 If Congress does not wish to establish a clear definition for a "small seller exception," it must, at the very least, provide actual intelligible standards to adequately guide a delegated entity in defining such an exception. If delegation of authority to define the small seller exception is granted to the SSUTA Governing Board or some other entity, such intelligible standards will be necessary to protect the interests of remote retailers from abuse or partiality by the delegated entity. Moreover, without these intelligible standards, proposed legislation will continue to be subject to challenges under the delegation doctrine.
While the Marketplace Fairness Act of 2013 picks up the slack in areas where the Main Street Fairness Act was severely lacking, it is not flawless. Although the Marketplace Fairness Act removes the strict obligation to adopt and comply with the SSUTA, and although it provides requirements for this method of compliance, 86 these requirements are not defined well enough to assure uniformity in interstate compliance. This lack of welldefined compliance standards is comparable to that found in the Main Street Fairness Act. The Main Street Fairness Act permitted Congress to take the easy way out by letting the SSUTA Governing Board more fully define the standards that authorize state Internet sales tax collection. It is, therefore, recommended that Congress institute the same minimum requirements provided in recently proposed legislation, but with substantially more definition. If it is the intent of Congress to adopt the SSUTA requirements, then Congress should simply incorporate the exact language of the provisions in the SSUTA into the proposed legislation. While this action will take a little extra initiative on behalf of Congress, it would wholly eliminate the need to enforce parallel requirements under the SSUTA, avoid heavy reliance on a delegated entity, and, therefore, reduce the number of potential challenges and the corresponding costs and burdens of litigation.
VI. CONCLUSION
Pursuant to the decision in Quill Corp., Congress is provided the opportunity to overrule the substantial nexus requirement for remote retail transactions. Although the Marketplace Fairness Act of 2013 is the only Internet sales tax bill currently under review by Congress, future proposals are likely to be made, including a reintroduction of the Main Street Fairness Act. Lessons must be learned from the Main Street Fairness Act to prevent challenges under the delegation doctrine including Congress delegation to the private entities and a lack of intelligible standards to direct the decisions made by such entities. Since the strict requirements to become a member of the SSUTA and submit to the SSUTA Governing Board are likely to spur serious litigation regarding delegation, it is recommended that Congress utilize its power to regulate interstate commerce and enact legislation that provides well-defined state compliance provisions and the "small seller exception." This solution is both reasonable and feasible given certain provisions in the Marketplace Fairness Act. The adoption of a more defined Act will surpass previously proposed resolutions to the current Internet sales tax issue, as it will be grounded in the best scenario for Congress' desire to alleviate the burdens on interstate commerce, the states' concern for receiving revenue from Internet sales transactions, and remote retailers who can be assured that Congress shares their interests in alleviating the burdens of multi-state sales tax collection, while altogether reducing the financial and efficiency costs brought by delegation challenges.
